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1. Current policy background (1)

* Principled opposition to regularisation
 Focus of debate on large-scale regularisations
« European Pact on Immigration and Asylum

ration Policy Development

— “lllegal immigrants on Member States’ territory m
leave that territory
— The European Council agrees “to use only case-by-

case regularisation rather than generalised
regularisation, under national law, for humanitarian

and economic reasoh@.7)
— Case-by-case vs. generalised regularisation — a useful
distinction?
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1. Current policy background (2)
— Novelty of the pact: regularisation an explicit issue of
concern for EU migration policy

* Regularisation taken up by Commission in several
communication

» First major comparative study commissioned by B@ysseus
study, de Bruycker 2000)

« COM (2000) 757 final : mentions, but does not asse
regularisation as a policy tool

« COM (2001) 657 final: “illegal entry or residensleould not
lead to the desired stable from of residence*
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1. Current policy background (3)

« COM (2003) 336 final‘integration policies cannot be fully
successful unless the issues arising from the poesef illegal
Immigrants are adequately and reasonably addressed*

« COM (2004) 412 final: For pragmatic reasons the need n
arise to regularise certain individuals who do raifil the
normal criteria for a residence permitAlso points at the
demand for illegal migrant labour in certain cowagr



ICMPD

International Centre for
Migration Policy Development

1. Current policy background (4)

« COM (2006) 406 final: explains regularisation wikte
“difficulties to tolerate the sustained presencsighificant
numbers of third-country illegal immigrants on thei
territories.”

« COM (2008) 394/4:Indiscriminate larg-scale mas
regularisations [sic!] of immigrants in an illegaituation do
not constitute a lasting and effective tool for ratgn
management and should be preverited

» Changing evaluation of regularisation, only rebetitat (large-scale)
regularisation is rejected as an appropriate paboy
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2. Regularisations - a history (1)

* Inthe EU-MS, first regularisations implemented
In the 1970s

 (BE, FR, NL, UK), mainly as a corrective instrunhen
accompanying policy changes (restrictic

» Stop of recruitment, restrictions of acces to wankl

Introduction of the principle of applying for resmce/work
permits abroad (BE, FR, NL)

» Restriction of post-colonial migration (UK)

e Target groups:

ration Policy Development
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2. Regularisations - a history (2)

* Increasing use of regularisations since late 1980s

* Increasing salience of ,illegal migration®

* |In the 1990s: diversification of regularisation
practice

* Ongoing mechanisms complement programmes

* New target groups: Long term asylum seekers, Rajec
asylum seekers and other non-deportable aliensy§tagees,
Family members, special groups (e.g. ,erased” av&iia,
former Soviet citizens in EE, etc.)
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3. The meaning of regularisation ST

...any state procedure by which non-nationals wisoilsggally
residing, or who are otherwise in breach of natibna
Immigration rules, in their current country of rdsince are

granted a legal status

BUT:

- not all procedures that have a regularising effects are intendeda
such effects/ are explicitly designed as regularisation measures

- Nor do regularisation measures exclusively target illegaliyirsga
non-nationals (or TCN)

- And: states sometimes grant statuses short of a fully-fleegedl |
status (e.g. toleration)

Generally: regularisation needs to be seen in dingext of the
broader policy framework governing migration
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3.1. The meaning of illegality (1) ~

 lllegal migration“ as a major concern relatively

recent
» Historically developed in tandem with emergencengjration

policy
 Increasing salience of irregular migration direachsequence
of more rigid systems of migration con

e Far from clear-cut category

* E.g. persons in breach of immigration conditidoterated
persons, EU citizens with residence bans, new HEkkais
with restricted access to labour market

 Various routes into/ out of illegality
 Irregular migrant. non-nationals liable to be
deported
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3.1. The meaning of illegality (2)

Inflows Stocks of irregular residents Outflows
Demographic Birth Death
lows : . o
Third Third Unregistared Informally EU-citizens g
> country country persons with tolerated liable to
nationals nationale false papers persons expulsion
_ lilegal entrance without any liable to and ideniities and re- or on-
Gecagraphic flows status expulsion deportation migration/
anc because cf removal
degortation breach of
. because of conditions of Formal
=l i
Status- Ovirt;ﬁi'”g' breach of stay or regularisation/
, iti conviction fisati
related flows withdrawal/ conditions of Gz mn’t)y
> stay or > entillement!
T;FTEE};'S.E al'ﬁfsk conviction infarmal
g regularisation
-
Stocks of regular migrants, including officially tolerated persons and
persons in a status determination procedure

Source: Clandestino — Report on

Methodology (Vogl and Jandl 2008) 10
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3.2 Types of regularisation (1) R

« By intention and rationale of ,regularising
procedures” or ,routes into legality*

« Formal regularisationsvhere status adjustment is the explicit
objective of awarding a legal sta

» Regqularisation by entitlemenwhere regularisation follows
from a change of personal situation, e.g. by vidla
marriage with a citizen/ EU citizen; giving birth & citizen-
child (e.g. Ireland)

 Informal reqularisatione.g. post-immigration acquisition of a
residence/work permit in contravention to standatels

11
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3.2 Types of regularisation (2) R

Classification of regularisation mechanisms

Programme | Length of residence, employment, | Temporary permit
Mechanism | family ties, health, length of the Permanent residence
asylum procedure, failure to enforg
return, complementary protection,
individual ties to a
country/integration, oth

Programme | Length of residence, employment,| Temporary permit
Mechanism | family ties, health, length of the Permanent permit
asylum procedure, failure to enforde
return, complementary protection,
individual ties to a
country/integration, other

Programme | Failure to enforce return, Temporary permit
Mechanism | complementary protection, other | ‘Toleration’ status
De facto De factotoleration
toleratior

' de factaotolerations refer to cases where a removal ordeotigormally suspended but simply not enforced.

12
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5. The two logics of regularisations ==:x...

e Regularisations driven by humanitarian/ rights
based logic

Versus

e Regularisations driven by non-humanitarian,
regulatory and labour market oriented logic

13
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5.1 regularisations driven by a =~
humanitarian/ rights based logic

e Regularisation (i.e. status adjustment) goalsalt

e To address policy and implementation failures

— Non-enforceability of return, long asylum procedures,
backlogs in asylum applicatic

* Principle grounds: avoid ,limbo“ situations, etc.
e To address specific humanitarian circumstances

e Broad set of humanitarian criteria

— Family ties or other substantial ties to country, ll
health, complementary form of protection

— Historically (1990s): used for temporary protection
purposes;

14



5.2 regularisations driven by a <’!EMPD
non-humanitarian, regulatory,
labour market oriented logic

o Status adjustment instrument to achieve wider
objectives

e Aims at re-regulation of the econor
— To combat undeclared work

— To enforce social rights and labour standards

— Promote the integration of irregular migrants through
legal integration

e Often, but not necessarily involves larger number
of Immigrants

15
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6. Regularisation Patterns in the EU

* Regularisation in general has become an important
pathway to legality

— Introduction/ enforcement of principle to apply for
residence from abroad

— Restrictions on acquisition of legal status by marr
with a citizen
. Burt]: strong entitlement to legal status througdefmovement
rights
* Regqularising effect of enlargement

— UK: estimate that 30% of EU-8 citizens under the
workers registration scheme have stayed in the UK
illegally

16
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6.1.2 Applications for regularisation through programmes, 19732068

69 Programmes in 19 EU Member States; total applications (est.}: 6,017,141; total regularized: 4,361,777

3,000,000

2,500,000

2,000,000

o Applications/Persons
eligible (estimate)

mRegularizations granted

1,500,000

1,000,000

500,000

Before 1990 1990-1997 1998-2002 2003-2008
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6.1.3 Programmes by Main Target Group Migaton oy Boeepmen
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6.1.4. Granted regularisations by main target grougprogrammesg}; =
1973-2008

O Humanitarian {incl. Failed
asylum seekers)

126,300 .

2409, |m Famlly Cases
110,617
2.549%

O Asylum Seekers o Other
89,155 125,075
2.04% :

. 2.87%

B War Refugees
08,155
2.25%

B8 Undocumented migrants (Work)
3.812.475
a87.41%

20



N
<3 1ICMPD

International Centre for
Migration Policy Development

6.1.5. Granted regularisations by country (programnes), 1973-2008

NL
59,8%:1 PL 8l
1.00% 5,812 14,400 UK
0.10% 0.24% 51,826
0.86%
LT N
542 : AT
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Ve
IT
2,131,897
35.43%

HU
1,540
0.03%

BE
64,557
1.07%

DE
97,971

GR
1,157,241
19.23%

DK
7,989
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6.2 Regularisation through A

mechanisms

 Emerged in the context of the “asylum crisis” of the 1990s

— Adjustment mechanism used to counteract someeof th
conseguences of changes of migration policy
— Permanent mechanism integrated in the normalyptrsbenework

— Better known as “humanitarian right to stay”/ “humtarian
status”

— Limited form of regularisation mechanism: toleoati

* Not a fully fledged form of status adjustment, mainly a form of
administrative regularisation (formal documentation of suspension of
removal order)

« All but 5 EU Member States have some kind of
regularisation mechanisms (of which one — NL — had one
until 2003)

22



6.2.1 Reqgularisation Mechanisms in the EU27
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regularisation mechanisms

— Protection grounds (complementary protection)

— Family ties, including ,normal“ family reunification
Impossible under regular framework

— Non-enforceability of retur
— Health

— Hardship cases (often involving any of the above)

— In addition: long duration of immigration/ asylum

|||||||

procedures, victim protection in criminal procedures

(trafficking), long residence
— Employment: rarely, only PT and FR

24



ICMPD

International Centre for
Migration Policy Development

6.2.3. Quantitative scope of
regularisation mechanisms

Regularisations through mechanisms in selected EU &mber States, 2005-2006

), + .0 60 ; / *
2005 | 1,016 | 5,422 | 4,828 486 | 161 | 17,239 | 1,318 3| 24| 4,997 | 32,794
2006 403 | 5,392 | 11,415 223 | 164 | 25,553 | 1,041 5| 62| 18,480 | 60,080
Total 1,419 | 10,814 [ 16,243 709 | 325 | 42,792 | 2,359 8| 86| 23,477 | 92,874

Source: EMN 2008; except: FR: CICI 2007, tableldi-LT
www.migracija.lt, PL: Iglicka and Gmaj 2008

Note: For France and Germany the table presentsutineof various individual provisions for regulatien

: Migration Yearbook 2005 and 2006, online at
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6.3 Programmes vs. Mechanisms (1)

« Essential distinction between two logics of
regularisations

 Employment based programmes usually involve

larger numbers
» Points at specific structural conditions givingerts larg-scale
Irregular migration

« Rather than migration policy failure, use of enyph@nt based
programmes points at mismatch between economitadodir
market structures on the one hand and migratioicips|
geared towards formal employment on the other

» Specific logic of employment based programmes sstgthat
permanent mechanisms are not an adequate substitute

26
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6.3 Programmes vs. Mechanisms (2)

 Mechanisms an appropriate tool

— As a corrective device in a range of humanitarian
situations

— Mechanisms as ,safety valve®, can be see

underpinning rather than undermining overall system of
migration management

— Mechanisms better suited to incorporate principled
policies
* Entitlement to legal status after long residence
» Entitlement to reqularisation if return cannotdftected

27
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/.Conclusions

Numerous ways how migrants become irregular, in few
cases outright intention to “bend the rules”

Diversity of causes of irregularity mirrored by a diversity
of objectives of regularisation programmes

While regularisation mechanisms can be seen
alternative to return, return in particular in the case large-
scale programmes not a viable option (enormous costs,
problematic implications of mass-deportations)

Enormous diversity of regularisaton practices:

Not a question whether regularisations as such are useful,
but in what form and under what circumstances

Need for comprehensive responses: Asylum, policies on
legal migration for low skilled workers, family migrati¢n
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